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evidence of comparable events and circum-
stances can tell us.

IV.

The majority’s interpretation of ‘‘ex-
traordinary payments’’ may very well best
empower the SEC to remedy the outra-
geous corporate misconduct that gave
birth to the Sarbanes–Oxley Act. However,
we are not a junior varsity legislature, see
Mistretta v. United States, 488 U.S. 361,
427, 109 S.Ct. 647, 102 L.Ed.2d 714 (1989)
(Scalia, J., dissenting), and must take Con-
gress at its word, see Bifulco, 447 U.S. at
401, 100 S.Ct. 2247, ever cognizant that
Congress and the Judiciary alike are in the
business of using language precisely.
Where Congress fails to do so, it should
not look to the Judiciary for a remedy—
nor need it.

Section 1103 empowers the SEC to es-
crow ‘‘extraordinary payments,’’ not pay-
ments made under extraordinary circum-
stances, particularly where ‘‘extraordinary
circumstances’’ means little if anything
more than that the company is under in-
vestigation for securities violations.  Fur-
ther, if it is to be a workable standard, the
relevant comparison must be not to the
company at issue, but to other comparable
companies, under circumstances which
have not resulted in an investigation by
securities agencies, but which are other-
wise comparable.  Because the SEC failed
to adduce any such relevant evidence, I
would vacate the district court’s order and
permit the SEC the opportunity to do so.
Accordingly, I respectfully dissent.
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Background:  Action was brought against
members of police department for the pre-
death suffering of arrestee’s father, whose
death was allegedly result of father’s dis-
tress which led to heart attack after arres-
tee’s unlawful arrest. The United States
District Court for the Northern District of
California, Vaughn R. Walker, J., dis-
missed the action and denied plaintiff’s
request for costs of service of process.
Plaintiff appealed.

Holdings:  The Court of Appeals, Wallace,
Senior Circuit Judge, held that:

(1) California’s sixth-month statute of limi-
tations applied to action, and

(2) defendants were required to pay costs
of service of process, even though they
were prevailing parties in litigation.

Affirmed in part, reversed in part, and
remanded.

* This panel unanimously finds this case suit-
able for decision without oral argument.  See

Fed. R.App. P. 34(a)(2).
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1. Death O8
California’s sixth-month statute of lim-

itations, rather than Ohio’s two-year stat-
ute of limitations, applied to action brought
in California related to death of Ohio resi-
dent which was allegedly caused by dis-
tress incurred when son was unlawfully
arrested by California police officers in
California; defendants were police officers
in California, and California had interest in
providing limitations period for actions
against public officials for conduct which
occurred within its borders.  West’s Ann.
Cal.Gov.Code §§ 945.6, 950.6;  Ohio R.C.
§ 2305.10.

2. Federal Courts O409.1
In diversity cases, federal courts must

apply the choice-of-law rules of the forum
state.

3. Action O17
In determining choice-of-law under

California law, the Court of Appeals must
first assess whether the foreign state law
actually differs from the law of California,
if so, the Court then considers each state’s
interest in having its own law applied to
the case to determine whether there is a
true conflict between their interests, final-
ly, if each state has a legitimate interest,
the Court compares the extent to which
each state’s interests will be impaired if
the other state’s law is applied.

4. Federal Civil Procedure O411
Defendants were required to pay

costs of service of process, even though
they were prevailing parties in litigation;
purpose of waiver of service rule was to
eliminate costs of service of summons on
many parties and to foster cooperation
among adversaries and counsel, and policy
would be undermined if defendants who
created the unnecessary costs could gam-
ble that they would be able to avoid paying
costs of service of summons if they were
prevailing party.  Fed.Rules Civ.Proc.
Rules 4(d), 54(d)(1), 28 U.S.C.A.

5. Federal Courts O830
The Court of Appeals reviews the dis-

trict court’s denial of costs for an abuse of
discretion.

6. Federal Courts O811
If an exercise of discretion is based on

an erroneous interpretation of the law, the
ruling should be overturned.

Mark Darulis, plaintiff-appellant, pro se,
Millbrae, CA.

Brian Gearinger, Deputy City Attorney,
San Francisco, CA, for the defendants-
appellees.

Appeal from the United States District
Court for the Northern District of Califor-
nia, Vaughn R. Walker, District Judge,
Presiding.  D.C. No. CV–02–02194–VRW.

Before WALLACE, RAWLINSON, and
BYBEE, Circuit Judges.

WALLACE, Senior Circuit Judge.

Mark Darulis, representing his deceased
father, William Darulis, appeals pro se
from the district court’s judgment of dis-
missal of this diversity action.  Darulis
also challenges the district court’s order
denying his motion for costs of service of
process pursuant to Federal Rule of Civil
Procedure 4(d).  We have jurisdiction pur-
suant to 28 U.S.C. § 1291, and we affirm
the dismissal but reverse the denial of
Darulis’ motion for costs and remand for
an award of costs.

I.

On January 21, 2000, Darulis, a resident
of California, was arrested by a member of
the San Francisco Police Department and
subsequently incarcerated.  He contends
that as a result, his father, an Ohio resi-
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dent, ‘‘became distressed, which led to a
heart attack’’ and his eventual death on
May 8, 2000.

Darulis submitted the required govern-
ment tort claim to the City and County of
San Francisco on July 19, 2000, which was
rejected on September 14, 2000.  On
March 12, 2001, Darulis filed a wrongful
death complaint in the San Francisco Su-
perior Court, but later abandoned this ac-
tion.  Over a year later, on May 7, 2002, he
filed a complaint in the United States Dis-
trict Court for the Northern District of
California which, after being amended
twice, asserted a tort claim for the ‘‘pre-
death suffering’’ of his father.  He con-
tends that by unlawfully arresting him, the
defendants negligently breached a duty of
care they owed to his father.  Darulis also
alleges that he repeatedly mailed the indi-
vidual defendants notice of the lawsuit and
requests for waiver of service of process.
After they failed to respond, he paid $90 to
the San Francisco Sheriff to effectuate
service on them.

II.

[1] The district court applied the six-
month limitations period provided by Cali-
fornia Government Code §§ 945.6 and
950.6, rather than Ohio’s two-year statute
of limitations.  See OHIO REV. CODE ANN.

§ 2305.10. Because the six-month period
began to run in September of 2000, and
Darulis did not file his federal complaint
until May of 2002, the district court grant-
ed the defendants’ motion to dismiss Daru-
lis’ complaint as untimely.  See FED. R.
CIV. P. 12(b)(6).  Darulis does not argue on
appeal that the statute of limitations
should have been tolled, or that he timely
filed within California’s limitations period;
rather, he challenges the district court’s
choice-of-law determination.  We review
this conclusion de novo.  See Ledesma v.
Jack Stewart Produce, Inc., 816 F.2d 482,
484 (9th Cir.1987).

[2, 3] ‘‘It is well-settled that in diversi-
ty cases federal courts must apply the
choice-of-law rules of the forum state.’’
Id. In California, courts apply a three-part
governmental interest test.  Arno v. Club
Med Inc., 22 F.3d 1464, 1467 (9th Cir.
1994).  First, we must assess whether the
foreign state law actually differs from the
law of California.  Id. If so, we then con-
sider each state’s interest in having its own
law applied to this case to determine
whether there is a ‘‘true conflict’’ between
their interests.  Id. Finally, if each state
has a legitimate interest, we compare the
extent to which each state’s interests will
be impaired if the other state’s law is
applied.  Id.

Applying this test, the district court
properly concluded that California’s six-
month limitations period should govern.
Both California and Ohio have an interest
in preserving tort claims for a reasonable
length of time, and both states generally
provide a two-year limitations period.  See
CAL. GOV’T CODE § 945.6(a)(2);  OHIO REV.

CODE ANN. § 2305.10. California, however,
imposes a six-month period here because
the public-entity defendant issued Darulis
a written rejection notice which specifically
warned him that a shortened limitations
period would apply.  See CAL. GOV’T CODE

§§ 913, 945.6(a)(1).  Just as this special
warning exception is consistent with Cali-
fornia’s interest in providing a reasonable
limitations period, so too is it consistent
with Ohio’s interest.  Ohio’s interest was
further satisfied when Darulis was able to
file a wrongful death complaint in the San
Francisco Superior Court within the al-
lowed six months.

There is thus no ‘‘true conflict’’ between
California and Ohio interests.  Moreover,
even if there was such a true conflict, the
third step of the choice-of-law analysis also
supports the district court’s decision to
apply California law.  Ohio has a relatively
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slight connection with this case.  Any in-
terest it may have in preserving a full two-
year period is outweighed by California’s
interest in regulating tort actions brought
against its public officials based on conduct
which occurred within its borders.  Cf. Orr
v. Bank of Am., 285 F.3d 764, 772 & n. 4
(9th Cir.2002) (California had little interest
in having its law applied where alleged
torts occurred in Nevada, plaintiff was a
resident of Nevada, and the defendant
bank’s branch was located in Nevada).

III.

[4–6] Darulis contends that because
the defendants failed to waive service of
process, he is entitled to an award of the
costs he incurred in effecting service on
the defendants.  We review the district
court’s denial of costs for an abuse of
discretion.  Miles v. California, 320 F.3d
986, 988 (9th Cir.2003).  ‘‘If an exercise of
discretion is based on an erroneous inter-
pretation of the law, the ruling should be
overturned.’’  Id.

Federal Rule of Civil Procedure 4(d)(2)
provides:

If a defendant located within the United
States fails to comply with a request for
waiver made by a plaintiff located within
the United States, the court shall impose
the costs subsequently incurred in ef-
fecting service on the defendant unless
good cause for the failure be shown.

Federal Rule of Civil Procedure 4(d)(5)
clarifies the costs to be awarded pursuant
to Rule 4(d)(2):

The costs to be imposed on a defendant
under paragraph (2) for failure to com-
ply with a request to waive service of a
summons shall include the costs subse-
quently incurred in effecting service TTT

together with the costs, including a rea-
sonable attorney’s fee, of any motion
required to collect the costs of service.

The defendants do not contest Darulis’
assertion that they did not respond to his

waiver requests, nor do they suggest Dar-
ulis’ requests did not satisfy the require-
ments of Rule 4(d)(2) or that they had
good cause for failing to respond.  Rather,
they argue—and the district court held—
that because they are the prevailing party,
they are entitled to costs pursuant to Rule
54(d)(1), including any costs they would
otherwise have to pay Darulis pursuant to
Rule 4(d)(2).  See FED. R. CIV. P. 54(d)(1)
(‘‘Except when express provision therefor
is made either in a statute of the United
States or in these rules, costs other than
attorneys’ fees shall be allowed as of
course to the prevailing party unless the
court otherwise directsTTTT’’).

We disagree with the district court’s
interpretation of the interplay between
Rules 4(d)(2) and 54(d)(1).  Rule 4(d)(2) is
a free-standing cost provision, whereas
Rule 54(d)(1) specifically states that it ap-
plies except when another federal rule ex-
pressly governs.  Furthermore, the pur-
pose of Rule 4(d) is ‘‘to eliminate the costs
of service of a summons on many parties
and to foster cooperation among adversar-
ies and counsel.’’  FED. R. CIV. P. 4(d)
Advisory Committee note on 1993 amend-
ments.  To underscore this policy, Rule
4(d)(2) imposes a duty to avoid unneces-
sary costs of service.  See FED. R. CIV. P.
4(d)(2) (‘‘An individual, corporation, or as-
sociation that is subject to service TTT and
that receives notice of an action TTT has a
duty to avoid unnecessary costs of serving
the summons.’’).  This policy can be pro-
moted regardless of which party eventual-
ly prevails on the merits, and indeed, it
would be undermined if a defendant who
creates unnecessary costs can gamble that
he or she will be able to sidestep Rule
4(d)(2) via Rule 54(d)(1).  Cf. Troxell v.
Fedders of N. Am., Inc., 160 F.3d 381, 383
(7th Cir.1998) (‘‘[A] defendant TTT that
wants to stand on formalities, for whatever
reason, is entitled to do so, as long as it is
willing to pay for the privilege.’’).
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In addition, the Advisory Committee has
remarked:

A defendant failing to comply with a
request for a waiver shall be given an
opportunity to show good cause for the
failure, but sufficient cause should be
rare.  It is not good cause for failure to
waive service that the claim is unjust or
that the court lacks jurisdiction.

FED. R. CIV. P. 4(d)(2) Advisory Committee
note on 1993 amendment (emphasis add-
ed).  This strongly suggests the Commit-
tee did not intend to curtail application of
Rule 4(d)(2) where a defendant was sub-
ject to an ultimately unsuccessful claim.

In light of the express language of Rules
4(d)(2) and 54(d)(1), as well as the indica-
tions of the Advisory Committee’s intent,
we hold the district court abused its dis-
cretion in denying Darulis an award of
costs for service of process.  Rule 4(d)(2)
provides for an award of such costs re-
gardless of which party can recover other
costs pursuant to Rule 54(d)(1).

The district court’s judgment of dismiss-
al is AFFIRMED;  the district court’s de-
nial of costs pursuant to Rule 4(d)(2) is
REVERSED AND REMANDED for an
award of costs.  Costs on appeal are
awarded to Darulis.

,
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Background:  After he was convicted in
state court of ten armed robberies and
four aggravated assaults, defendant peti-
tioned for writ of habeas corpus. The Unit-
ed States District Court for the District of
Arizona, Earl H. Carroll, J., ruled against
defendant, and he appealed.

Holding:  The Court of Appeals, Kleinfeld,
Circuit Judge, held that trial court’s deci-
sion that defendant had to waive right
under Arizona speedy trial rule to trial
within 120 days of indictment or proceed
to trial on even though a delay might have
given his counsel time to better prepare
his defense did not force defendant to
choose between constitutional rights to ef-
fective assistance of counsel and speedy
trial.

Affirmed.

Habeas Corpus O479
State trial court’s decision that defen-

dant had to waive right under Arizona
speedy trial rule to trial within 120 days of
indictment or proceed to trial on ten
counts of armed robbery even though a
delay might have given his counsel time to
better prepare his defense did not force
defendant to choose between constitutional

* This panel unanimously finds this case suit-
able for decision without oral argument.  See

Fed. R.App. P. 34(a)(2).


